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of lim
itation than was intended by Congress; and

(8) Congress finds that the current Equal Employment Opportunity Commission ADA regulations 

defining the term “substantially limits” as “significantly restricted” are inconsistent with 

congressional intent, by expressing too high a standard.

(b) Purposes

The purposes of this Act are-

(1) to carry out the ADA’s objectives of providing “a clear and comprehensive national mandate for 

the elimination of discrimination” and “clear, strong, consistent, enforceable standards addressing 

discrimination” by reinstating a broad scope of protection to be available under the ADA;

(2) to reject the requirement enunciated by the Supreme Court in
 Sutton v. United Air Lines, Inc., 527 

U.S. 471 (1999) and its c
ompanion cases that whether an impairment substantially limits a major life

 

activity is to
 be determined with reference to the ameliorative effects of mitigating measures;

(3) to reject the Supreme Court’s r
easoning in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) 

with regard to coverage under the third prong of the definition of disability
 and to reinstate the 

reasoning of the Supreme Court in
 School Board of Nassau County v. Arline, 480 U.S. 273 (1987) 

which set forth a broad view of the third prong of the definition of handicap under the Rehabilitation 

Act of 1973;

(4) to reject the standards enunciated by the Supreme Court in
 Toyota Motor Manufacturing, 

Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), that the terms “substantially” and “major” in the 

definition of disability
 under the ADA “need to be interpreted strictly to create a demanding standard 

for qualifying as disabled,” and that to be substantially limited in performing a major life
 activity 

under the ADA “an individual must have an impairment that prevents or severely restricts th
e 

individual fro
m doing activities that are of central importance to most people’s daily lives”;

(5) to convey congressional intent that the standard created by the Supreme Court in
 the case of 

Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) for “substantially 

limits”, and applied by lower courts in
 numerous decisions, has created an inappropriately high 

level of lim
itation necessary to obtain coverage under the ADA, to convey that it is

 the intent of 

Congress that the primary object of attention in cases brought under the ADA should be whether 

entities covered under the ADA have complied with their obligations, and to convey that the question 

of whether an individual’s im
pairment is a

 disability
 under the ADA should not demand extensive 

analysis; a
nd

(6) to express Congress’ expectation that the Equal Employment Opportunity Commission 

will re
vise that portion of its 

current regulations that defines the term “substantially limits” as 

“significantly restricted” to be consistent with this Act, including the amendments m
ade by this Act.

Sec. 12102. Definition of disability

As used in this chapter:

It is the purpose of this chapter

(1) to provide a clear and comprehensive national mandate for the elimination of discrimination 

against individuals with disabilities;

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against 

individuals with disabilities;

(3) to ensure that the Federal Government plays a central role in enforcing the standards established 

in this chapter on behalf of individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the power to enforce the fourteenth 

amendment and to regulate commerce, in order to address the major areas of discrimination faced 

day-to-day by people with disabilities.

Sec. 12101 note: Findings and Purposes of ADA Amendments Act of 2008, Pub. L. 110-325, § 2, 

Sept. 25, 2008, 122 Stat. 3553, provided that:

(a) FindingsCongress finds that-
(1) in enacting the Americans with Disabilities Act of 1990 (ADA), Congress intended that the Act 

“provide a clear and comprehensive national mandate for the elimination of discrimination against 

individuals with disabilities” and provide broad coverage;

(2) in enacting the ADA, Congress recognized that physical and mental disabilities in no way 

diminish a person’s right to fully participate in all aspects of society, but that people with physical or 

mental disabilities are frequently precluded from doing so because of prejudice, antiquated attitudes, 

or the failure to remove societal and institutional barriers;

(3) while Congress expected that the definition of disability under the ADA would be interpreted 

consistently with how courts had applied the definition of a handicapped individual under the 

Rehabilitation Act of 1973, that expectation has not been fulfilled;

(4) the holdings of the Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and its 

companion cases have narrowed the broad scope of protection intended to be afforded by the ADA, 

thus eliminating protection for many individuals whom Congress intended to protect;

(5) the holding of the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 

534 U.S. 184 (2002) further narrowed the broad scope of protection intended to be afforded by the 

ADA;
(6) as a result of these Supreme Court cases, lower courts have incorrectly found in individual cases 

that people with a range of substantially limiting impairments are not people with disabilities;

(7) in particular, the Supreme Court, in the case of Toyota Motor Manufacturing, Kentucky, Inc. v. 

Williams, 534 U.S. 184 (2002), interpreted the term “substantially limits” to require a greater degree 

(1
) D

is
ab

ili
ty

Th
e 

te
rm

 “
di

sa
bi

lit
y”

 m
ea

ns
, w

ith
 re

sp
ec

t t
o 

an
 in

di
vi

du
al

(A
) a

 p
hy

si
ca

l o
r m

en
ta

l i
m

pa
ir

m
en

t t
ha

t s
ub

st
an

tia
lly

 li
m

its
 o

ne
 o

r m
or

e 
m

aj
or

 li
fe

 a
ct

iv
iti

es
 o

f s
uc

h 

in
di

vi
du

al
;

(B
) a

 re
co

rd
 o

f s
uc

h 
an

 im
pa

ir
m

en
t; 

or

(C
) b

ei
ng

 re
ga

rd
ed

 a
s h

av
in

g 
su

ch
 a

n 
im

pa
ir

m
en

t (
as

 d
es

cr
ib

ed
 in

 p
ar

ag
ra

ph
 (3

)).

(2
) M

aj
or

 L
ife

 A
ct

iv
iti

es

(A
) I

n 
ge

ne
ra

l

Fo
r p

ur
po

se
s o

f p
ar

ag
ra

ph
 (1

), 
m

aj
or

 li
fe

 a
ct

iv
iti

es
 in

cl
ud

e,
 b

ut
 a

re
 n

ot
 li

m
ite

d 
to

, c
ar

in
g 

fo
r o

ne
se

lf,
 

pe
rf

or
m

in
g 

m
an

ua
l t

as
ks

, s
ee

in
g,

 h
ea

ri
ng

, e
at

in
g,

 sl
ee

pi
ng

, w
al

ki
ng

, s
ta

nd
in

g,
 li

ft
in

g,
 b

en
di

ng
, 

sp
ea

ki
ng

, b
re

at
hi

ng
, l

ea
rn

in
g,

 re
ad

in
g,

 c
on

ce
nt

ra
tin

g,
 th

in
ki

ng
, c

om
m

un
ic

at
in

g,
 a

nd
 w

or
ki

ng
.

(B
) M

aj
or

 b
od

ily
 fu

nc
tio

ns

Fo
r p

ur
po

se
s o

f p
ar

ag
ra

ph
 (1

), 
a 

m
aj

or
 li

fe
 a

ct
iv

ity
 a

ls
o 

in
cl

ud
es

 th
e 

op
er

at
io

n 
of

 a
 m

aj
or

 b
od

ily
 

fu
nc

tio
n,

 in
cl

ud
in

g 
bu

t n
ot

 li
m

ite
d 

to
, f

un
ct

io
ns

 o
f t

he
 im

m
un

e 
sy

st
em

, n
or

m
al

 c
el

l g
ro

w
th

, d
ig

es
tiv

e,
 

bo
w

el
, b

la
dd

er
, n

eu
ro

lo
gi

ca
l, 

br
ai

n,
 re

sp
ir

at
or

y,
 c

ir
cu

la
to

ry
, e

nd
oc

ri
ne

, a
nd

 re
pr

od
uc

tiv
e 

fu
nc

tio
ns

.

(3
) R

eg
ar

de
d 

as
 h

av
in

g 
su

ch
 a

n 
im

pa
ir

m
en

t

Fo
r p

ur
po

se
s o

f p
ar

ag
ra

ph
 (1

)(
C

):

(A
) A

n 
in

di
vi

du
al

 m
ee

ts
 th

e 
re

qu
ir

em
en

t o
f “

be
in

g 
re

ga
rd

ed
 a

s h
av

in
g 

su
ch

 a
n 

im
pa

ir
m

en
t”

 if
 th

e 

in
di

vi
du

al
 e

st
ab

lis
he

s t
ha

t h
e 

or
 sh

e 
ha

s b
ee

n 
su

bj
ec

te
d 

to
 a

n 
ac

tio
n 

pr
oh

ib
ite

d 
un

de
r t

hi
s c

ha
pt

er
 

be
ca

us
e 

of
 a

n 
ac

tu
al

 o
r p

er
ce

iv
ed

 p
hy

si
ca

l o
r m

en
ta

l i
m

pa
ir

m
en

t w
he

th
er

 o
r n

ot
 th

e 
im

pa
ir

m
en

t 

lim
its

 o
r i

s p
er

ce
iv

ed
 to

 li
m

it 
a 

m
aj

or
 li

fe
 a

ct
iv

ity
.

(B
) P

ar
ag

ra
ph

 (1
)(

C
) s

ha
ll 

no
t a

pp
ly

 to
 im

pa
ir

m
en

ts
 th

at
 a

re
 tr

an
si

to
ry

 a
nd

 m
in

or
. A

 tr
an

si
to

ry
 

im
pa

ir
m

en
t i

s a
n 

im
pa

ir
m

en
t w

ith
 a

n 
ac

tu
al

 o
r e

xp
ec

te
d 

du
ra

tio
n 

of
 6

 m
on

th
s o

r l
es

s.

(4
) R

ul
es

 o
f c

on
st

ru
ct

io
n 

re
ga

rd
in

g 
th

e 
de

fin
iti

on
 o

f d
is

ab
ili

ty

Th
e 

de
fin

iti
on

 o
f “

di
sa

bi
lit

y”
 in

 p
ar

ag
ra

ph
 (1

) s
ha

ll 
be

 c
on

st
ru

ed
 in

 a
cc

or
da

nc
e 

w
ith

 th
e 

fo
llo

w
in

g:

(A
) T

he
 d

efi
ni

tio
n 

of
 d

is
ab

ili
ty

 in
 th

is
 c

ha
pt

er
 sh

al
l b

e 
co

ns
tr

ue
d 

in
 fa

vo
r o

f b
ro

ad
 c

ov
er

ag
e 

of
 

in
di

vi
du

al
s u

nd
er

 th
is

 c
ha

pt
er

, t
o 

th
e 

m
ax

im
um

 e
xt

en
t p

er
m

itt
ed

 b
y 

th
e 

te
rm

s o
f t

hi
s c

ha
pt

er
.

(B
) T

he
 te

rm
 “

su
bs

ta
nt

ia
lly

 li
m

its
” 

sh
al

l b
e 

in
te

rp
re

te
d 

co
ns

is
te

nt
ly

 w
ith

 th
e 

fin
di

ng
s a

nd
 p

ur
po

se
s o

f 

th
e 

A
D

A
 A

m
en

dm
en

ts
 A

ct
 o

f 2
00

8.

(C
) A

n 
im

pa
ir

m
en

t t
ha

t s
ub

st
an

tia
lly

 li
m

its
 o

ne
 m

aj
or

 li
fe

 a
ct

iv
ity

 n
ee

d 
no

t l
im

it 
ot

he
r m

aj
or

 li
fe

 

(i) the United States, a corporation wholly owned by the government of the United States, or an 

Indian tribe; or(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation 

under section 501(c) of title 26.
(6) Illegal use of drugs(A) In general

The term “illegal use of drugs” means the use of drugs, the possession or distribution of which is 

unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the 

use of a drug taken under supervision by a licensed health care professional, or other uses authorized 

by the Controlled Substances Act or other provisions of Federal law.

(B) Drugs
The term “drug” means a controlled substance, as defined in schedules I through V of section 202 of 

the Controlled Substances Act [21 U.S.C. 812].

(7) Person, etc.The terms “person”, “labor organization”, “employment agency”, “commerce”, and “industry 

affecting commerce”, shall have the same meaning given such terms in section 2000e of this title.

(8) Qualified individualThe term “qualified individual “ means an individual who, with or without reasonable 

accommodation, can perform the essential functions of the employment position that such individual 

holds or desires. For the purposes of this subchapter, consideration shall be given to the employer’s 

judgment as to what functions of a job are essential, and if an employer has prepared a written 

description before advertising or interviewing applicants for the job, this description shall be 

considered evidence of the essential functions of the job.

(9) Reasonable accommodation
The term “reasonable accommodation” may include

(A) making existing facilities used by employees readily accessible to and usable by individuals with 

disabilities; and(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, 

acquisition or modification of equipment or devices, appropriate adjustment or modifications of 

examinations, training materials or policies, the provision of qualified readers or interpreters, and 

other similar accommodations for individuals with disabilities.

(10) Undue hardship
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(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

(i) the United States, a corporation wholly owned by the government of the United States, or an 

Indian tribe; or(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation 

under section 501(c) of title 26.

(6) Illegal use of drugs

(A) In generalThe term “illegal use of drugs” means the use of drugs, the possession or distribution of which is 

unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the 

use of a drug taken under supervision by a licensed health care professional, or other uses authorized 

by the Controlled Substances Act or other provisions of Federal law.

(B) DrugsThe term “drug” means a controlled substance, as defined in schedules I through V of section 202 of 

the Controlled Substances Act [21 U.S.C. 812].

(7) Person, etc.The terms “person”, “labor organization”, “employment agency”, “commerce”, and “industry 

affecting commerce”, shall have the same meaning given such terms in section 2000e of this title.

(8) Qualified individual

The term “qualified individual “ means an individual who, with or without reasonable 

accommodation, can perform the essential functions of the employment position that such individual 

holds or desires. For the purposes of this subchapter, consideration shall be given to the employer’s 

judgment as to what functions of a job are essential, and if an employer has prepared a written 

description before advertising or interviewing applicants for the job, this description shall be 

considered evidence of the essential functions of the job.

(9) Reasonable accommodation

The term “reasonable accommodation” may include

(A) making existing facilities used by employees readily accessible to and usable by individuals with 

disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, 

acquisition or modification of equipment or devices, appropriate adjustment or modifications of 

examinations, training materials or policies, the provision of qualified readers or interpreters, and 

other similar accommodations for individuals with disabilities.

(10) Undue hardship
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 a qualified individual because of th

e 

known disability
 of an individual with whom the qualified individual is 

known to have a relationship 

or association;

(5)

(A) not making reasonable accommodations to
 the known physical or mental lim

itations of an 

otherwise qualified individual with a disability
 who is a

n applicant or employee, unless s
uch covered 

entity
 can demonstra

te that the accommodation would impose an undue hardship on the operation of 

the business o
f su

ch covered entity
; or

(B) denying employment opportunities to
 a job applicant or employee who is a

n otherwise qualified 

individual with a disability
, if s

uch denial is 
based on the need of su

ch covered entity
 to make 

reasonable accommodation to the physical or mental im
pairm

ents o
f th

e employee or applicant;

(6) using qualification sta
ndards, employment tests o

r other se
lection crite

ria that sc
reen out or tend 

to screen out an individual with a disability
 or a class o

f in
dividuals w

ith disabiliti
es unless th
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standard, test o
r other se
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ria, as used by the covered entity

, is 
shown to be job-related for 
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n in questio

n and is c
onsist

ent with business n
ecessit

y; and

(7) fa
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g to select and administe
r tests c

oncerning employment in the most effective manner to 

ensure that, w
hen such test is

 administe
red to a job applicant or employee who has a disability

 that 

impairs s
ensory, manual, or sp

eaking skills,
 such test re

sults a
ccurately reflect the skills,

 aptitu
de, or 

whatever other fa
ctor of su

ch applicant or employee that su
ch test p

urports t
o measure, rather th
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reflecting the impaired sensory, manual, or sp
eaking skills 

of su
ch employee or applicant (except 

where such skills 
are the factors th

at the test p
urports t

o measure).
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(1) In
 general

It sh
all not be unlawful under th

is se
ction for a covered entity

 to take any action that constitu
te 

discrim
ination under th

is se
ction with respect to an employee in a workplace in a foreign country if 

compliance with this se
ction would cause such covered entity

 to violate the law of th
e foreign country 

in which such workplace is l
ocated.

(2) Control of corporation

(A) Presumption

If a
n employer controls a corporation whose place of in

corporation is a
 foreign country, any practice 

that constitu
tes discrim

ination under th
is se

ction and is e
ngaged in by such corporation shall be 

presumed to be engaged in by such employer.
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 of an individual with whom the qualified individual is 
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otherwise qualified individual with a disability
 who is a

n applicant or employee, unless s
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(c) C
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(1) In
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is se
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 to take any action that constitu
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discrim
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is se
ction with respect to an employee in a workplace in a foreign country if 
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 to violate the law of th
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(2) Control of corporation

(A) Presumption

If a
n employer controls a corporation whose place of in

corporation is a
 foreign country, any practice 

that constitu
tes discrim

ination under th
is se

ction and is e
ngaged in by such corporation shall be 

presumed to be engaged in by such employer.

TITLE 42 - THE PUBLIC HEALTH AND WELFARE

CHAPTER 126 - EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES

Sec. 12101. Findings and purpose

(a) Findings

The Congress finds that

(1) physical or mental disabilitie
s in no way diminish a person’s rig

ht to fully participate in all 

aspects of society, yet many people with physical or mental disabilitie
s have been precluded from 

doing so because of discrimination; others who have a record of a disability or are regarded as having 

a disability also have been subjected to discrimination;

(2) historically, society has tended to isolate and segregate individuals with disabilitie
s, and, despite 

some improvements, such forms of discrimination against individuals with disabilitie
s continue to be 

a serious and pervasive social problem;

(3) discrimination against individuals with disabilitie
s persists in such critical areas as employment, 

housing, public accommodations, education, transportation, communication, recreation, 

institutionalization, health services, voting, and access to public services;

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex, national 

origin, religion, or age, individuals who have experienced discrimination on the basis of disability 

have often had no legal recourse to redress such discrimination;

(5) individuals with disabilitie
s continually encounter various forms of discrimination, including 

outright intentional exclusion, the discriminatory effects of architectural, tra
nsportation, and 

communication barriers, overprotective rules and policies, failure to make modifications to existing 

facilitie
s and practices, exclusionary qualification standards and criteria, segregation, and relegation 

to lesser services, programs, activities, benefits, jobs, or other opportunities;

(6) census data, national polls, and other studies have documented that people with disabilitie
s, as a 

group, occupy an inferior status in our society, and are severely disadvantaged socially, vocationally, 

economically, and educationally;

(7) the Nation’s proper goals regarding individuals with disabilitie
s are to assure equality of 

opportunity, full participation, independent living, and economic self-sufficiency for such 

individuals; and

(8) the continuing existence of unfair and unnecessary discrimination and prejudice denies people 

with disabilitie
s the opportunity to compete on an equal basis and to pursue those opportunities 

for which our free society is ju
stifiably famous, and costs the United States billions of dollars in 

unnecessary expenses resulting from dependency and nonproductivity.

(b) Purpose
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(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

activities in order to be considered a disability.

(D) An impairment that is episodic or in remission is a disability if it would substantially limit a 
major life activity when active.

(E)

(i) The determination of whether an impairment substantially limits a major life activity shall be 
made without regard to the ameliorative effects of mitigating measures such as

(I) medication, medical supplies, equipment, or appliances, low-vision devices (which do not 
include ordinary eyeglasses or contact lenses), prosthetics including limbs and devices, hearing aids 
and cochlear implants or other implantable hearing devices, mobility devices, or oxygen therapy 
equipment and supplies;

(II) use of assistive technology;

(III) reasonable accommodations or auxiliary aids or services; or

(IV) learned behavioral or adaptive neurological modifications.

(ii) The ameliorative effects of the mitigating measures of ordinary eyeglasses or contact lenses shall 
be considered in determining whether an impairment substantially limits a major life activity.

(iii) As used in this subparagraph

(I) the term “ordinary eyeglasses or contact lenses” means lenses that are intended to fully correct 
visual acuity or eliminate refractive error; and

(II) the term “low-vision devices” means devices that magnify, enhance, or otherwise augment a 
visual image.

Sec. 12103. Additional definitions

As used in this chapter

(1) Auxiliary aids and services

The term “auxiliary aids and services” includes

(A) qualified interpreters or other effective methods of making aurally delivered materials available 
to individuals with hearing impairments;

(B) qualified readers, taped texts, or other effective methods of making visually delivered materials 
available to individuals with visual impairments;

(C) acquisition or modification of equipment or devices; and

(D) other similar services and actions.

(2) StateThe term “State” means each of the several States, the District of Columbia, the Commonwealth of 

Puerto Rico, Guam, American Samoa, the Virgin Islands of the United States, the Trust Territory of 

the Pacific Islands, and the Commonwealth of the Northern Mariana Islands.

SUBCHAPTER I - EMPLOYMENT

Sec. 12111. Definitions

As used in this subchapter:

(1) Commission
The term “Commission” means the Equal Employment Opportunity Commission established by 

section 2000e-4 of this title.

(2) Covered entity
The term “covered entity” means an employer, employment agency, labor organization, or joint 

labor-management committee.

(3) Direct threat
The term “direct threat” means a significant risk to the health or safety of others that cannot be 

eliminated by reasonable accommodation.

(4) EmployeeThe term “employee” means an individual employed by an employer. With respect to employment in 

a foreign country, such term includes an individual who is a citizen of the United States.

(5) Employer(A) In general
The term “employer” means a person engaged in an industry affecting commerce who has 15 or more 

employees for each working day in each of 20 or more calendar weeks in the current or preceding 

calendar year, and any agent of such person, except that, for two years following the effective date 

of this subchapter, an employer means a person engaged in an industry affecting commerce who has 

25 or more employees for each working day in each of 20 or more calendar weeks in the current or 

preceding year, and any agent of such person.

(B) Exceptions
The term “employer” does not include
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The ADA
Three decades later, questions endure 



A BRIEF HISTORY  
OF THE ADA
Enacted in July of 1990, the ADA is a law that prohibits 
discrimination based on disability. It defines disability as a physical 
or mental impairment, a record of physical or mental impairment, 
or being regarded as having a physical or mental impairment, one 
that substantially limits one or more major life activities (e.g., 
caring for oneself, performing manual tasks, communicating, etc.). 
Under the ADA, employers are required to provide reasonable 
accommodations to qualified individuals with disabilities, unless 
doing so would pose an undue hardship on the business. 

At its core, ADA prohibits discrimination, retaliation and harassment 
of disabled persons.  

In 2008, Congress stepped in to clarify that the ADA is about 
accommodating what needs to be done to get an employee  
back to work, more so than to simply define disability. Thus,  
the updated ADA Amendments Act (ADAAA), and the Equal 
Employment Opportunity Commission (EEOC) provided additional 
guidance that “the determination of disability should not require 
extensive analysis.” 

This has allowed employers to spend less time trying to determine 
whether an employee is disabled, and more time focused on 
getting them back to health, work and productivity. So why,  
30 years later, is the ADA still challenging for so many employers,  
of all sizes, in all industries? In a word: ambiguity. 

2



TODAY’S CHALLENGES
A quick Google search of ADA will turn up a lot of words and 
phrases in quotation marks: “Disability.” “Major life activity.” 

“Reasonable accommodation.” “Undue hardship.” Imprecise 
language around definitions — broadened by the ADAAA to make 
disability a more inclusive term — can make it difficult for employers 
to know for certain that they’re in compliance with the law. Most 
employers today aren’t spending a lot of time on what now 
constitutes a disability; when there’s litigation, it’s more often over 
what constitutes a reasonable accommodation. 

Reasonable accommodations, determined on a case-by-case  
basis, are defined by the ADA as any change in the work 
environment, or in the way things are customarily done, that 
enables an individual with a disability to enjoy equal employment 
opportunities. Employers are required to provide accommodations 
to disabled individuals, modifying or adjusting aspects of 
employment that would enable them to do their job, as long as 
doing so wouldn’t result in significant difficulty or expense —  
in other words, undue hardship. 

Unfortunately, there’s no set dollar amount or leave time that’s 
considered “undue.” As with most things under the ADA, each case 
is evaluated individually — what may be considered reasonable for 
one employee may not for another. A job or function considered 
critical to a 25-person business will look different in an organization 
with 25,000 employees. Going without an employee for three 
weeks at a small company may be too much, where a larger one 
can adapt. The question, ultimately, is how cumbersome is the 
burden? There is no magic number of days or dollars — it’s the 
totality of the circumstances. But “it just depends” can be a tricky 
way to ensure compliance. 
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(i) the United States, a corporation wholly owned by the government of the United States, or an 

Indian tribe; or(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation 

under section 501(c) of title 26.

(6) Illegal use of drugs

(A) In generalThe term “illegal use of drugs” means the use of drugs, the possession or distribution of which is 

unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the 

use of a drug taken under supervision by a licensed health care professional, or other uses authorized 

by the Controlled Substances Act or other provisions of Federal law.

(B) DrugsThe term “drug” means a controlled substance, as defined in schedules I through V of section 202 of 

the Controlled Substances Act [21 U.S.C. 812].

(7) Person, etc.The terms “person”, “labor organization”, “employment agency”, “commerce”, and “industry 

affecting commerce”, shall have the same meaning given such terms in section 2000e of this title.

(8) Qualified individual

The term “qualified individual “ means an individual who, with or without reasonable 

accommodation, can perform the essential functions of the employment position that such individual 

holds or desires. For the purposes of this subchapter, consideration shall be given to the employer’s 

judgment as to what functions of a job are essential, and if an employer has prepared a written 

description before advertising or interviewing applicants for the job, this description shall be 

considered evidence of the essential functions of the job.

(9) Reasonable accommodation

The term “reasonable accommodation” may include

(A) making existing facilities used by employees readily accessible to and usable by individuals with 

disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, 

acquisition or modification of equipment or devices, appropriate adjustment or modifications of 

examinations, training materials or policies, the provision of qualified readers or interpreters, and 

other similar accommodations for individuals with disabilities.

(10) Undue hardship
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(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

(i) the United States, a corporation wholly owned by the government of the United States, or an 

Indian tribe; or(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation 

under section 501(c) of title 26.

(6) Illegal use of drugs

(A) In generalThe term “illegal use of drugs” means the use of drugs, the possession or distribution of which is 

unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the 

use of a drug taken under supervision by a licensed health care professional, or other uses authorized 

by the Controlled Substances Act or other provisions of Federal law.

(B) DrugsThe term “drug” means a controlled substance, as defined in schedules I through V of section 202 of 

the Controlled Substances Act [21 U.S.C. 812].

(7) Person, etc.The terms “person”, “labor organization”, “employment agency”, “commerce”, and “industry 

affecting commerce”, shall have the same meaning given such terms in section 2000e of this title.

(8) Qualified individual

The term “qualified individual “ means an individual who, with or without reasonable 

accommodation, can perform the essential functions of the employment position that such individual 

holds or desires. For the purposes of this subchapter, consideration shall be given to the employer’s 

judgment as to what functions of a job are essential, and if an employer has prepared a written 

description before advertising or interviewing applicants for the job, this description shall be 

considered evidence of the essential functions of the job.

(9) Reasonable accommodation

The term “reasonable accommodation” may include

(A) making existing facilities used by employees readily accessible to and usable by individuals with 

disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, 

acquisition or modification of equipment or devices, appropriate adjustment or modifications of 

examinations, training materials or policies, the provision of qualified readers or interpreters, and 

other similar accommodations for individuals with disabilities.

(10) Undue hardship
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TITLE 42 - THE PUBLIC HEALTH AND WELFARE

CHAPTER 126 - EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES

Sec. 12101. Findings and purpose

(a) Findings

The Congress finds that

(1) physical or mental disabilitie
s in no way diminish a person’s rig

ht to fully participate in all 

aspects of society, yet many people with physical or mental disabilitie
s have been precluded from 

doing so because of discrimination; others who have a record of a disability or are regarded as having 

a disability also have been subjected to discrimination;

(2) historically, society has tended to isolate and segregate individuals with disabilitie
s, and, despite 

some improvements, such forms of discrimination against individuals with disabilitie
s continue to be 

a serious and pervasive social problem;

(3) discrimination against individuals with disabilitie
s persists in such critical areas as employment, 

housing, public accommodations, education, transportation, communication, recreation, 

institutionalization, health services, voting, and access to public services;

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex, national 

origin, religion, or age, individuals who have experienced discrimination on the basis of disability 

have often had no legal recourse to redress such discrimination;

(5) individuals with disabilitie
s continually encounter various forms of discrimination, including 

outright intentional exclusion, the discriminatory effects of architectural, tra
nsportation, and 

communication barriers, overprotective rules and policies, failure to make modifications to existing 

facilitie
s and practices, exclusionary qualification standards and criteria, segregation, and relegation 

to lesser services, programs, activities, benefits, jobs, or other opportunities;

(6) census data, national polls, and other studies have documented that people with disabilitie
s, as a 

group, occupy an inferior status in our society, and are severely disadvantaged socially, vocationally, 

economically, and educationally;

(7) the Nation’s proper goals regarding individuals with disabilitie
s are to assure equality of 

opportunity, full participation, independent living, and economic self-sufficiency for such 

individuals; and

(8) the continuing existence of unfair and unnecessary discrimination and prejudice denies people 

with disabilitie
s the opportunity to compete on an equal basis and to pursue those opportunities 

for which our free society is ju
stifiably famous, and costs the United States billions of dollars in 

unnecessary expenses resulting from dependency and nonproductivity.

(b) Purpose

It is the purpose of this chapter

(1) to provide a clear and comprehensive national mandate for the elimination of discrimination 

against individuals with disabilities;

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against 

individuals with disabilities;

(3) to ensure that the Federal Government plays a central role in enforcing the standards established 

in this chapter on behalf of individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the power to enforce the fourteenth 

amendment and to regulate commerce, in order to address the major areas of discrimination faced 

day-to-day by people with disabilities.

Sec. 12101 note: Findings and Purposes of ADA Amendments Act of 2008, Pub. L. 110-325, § 2, 

Sept. 25, 2008, 122 Stat. 3553, provided that:

(a) FindingsCongress finds that-
(1) in enacting the Americans with Disabilities Act of 1990 (ADA), Congress intended that the Act 

“provide a clear and comprehensive national mandate for the elimination of discrimination against 

individuals with disabilities” and provide broad coverage;

(2) in enacting the ADA, Congress recognized that physical and mental disabilities in no way 

diminish a person’s right to fully participate in all aspects of society, but that people with physical or 

mental disabilities are frequently precluded from doing so because of prejudice, antiquated attitudes, 

or the failure to remove societal and institutional barriers;

(3) while Congress expected that the definition of disability under the ADA would be interpreted 

consistently with how courts had applied the definition of a handicapped individual under the 

Rehabilitation Act of 1973, that expectation has not been fulfilled;

(4) the holdings of the Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and its 

companion cases have narrowed the broad scope of protection intended to be afforded by the ADA, 

thus eliminating protection for many individuals whom Congress intended to protect;

(5) the holding of the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 

534 U.S. 184 (2002) further narrowed the broad scope of protection intended to be afforded by the 

ADA;
(6) as a result of these Supreme Court cases, lower courts have incorrectly found in individual cases 

that people with a range of substantially limiting impairments are not people with disabilities;

(7) in particular, the Supreme Court, in the case of Toyota Motor Manufacturing, Kentucky, Inc. v. 

Williams, 534 U.S. 184 (2002), interpreted the term “substantially limits” to require a greater degree 

of lim
itation than was intended by Congress; and

(8) Congress finds that the current Equal Employment Opportunity Commission ADA regulations 

defining the term “substantially limits” as “significantly restricted” are inconsistent with 

congressional intent, by expressing too high a standard.

(b) Purposes

The purposes of this Act are-

(1) to carry out the ADA’s objectives of providing “a clear and comprehensive national mandate for 

the elimination of discrimination” and “clear, strong, consistent, enforceable standards addressing 

discrimination” by reinstating a broad scope of protection to be available under the ADA;

(2) to reject the requirement enunciated by the Supreme Court in
 Sutton v. United Air Lines, Inc., 527 

U.S. 471 (1999) and its c
ompanion cases that whether an impairment substantially limits a major life

 

activity is to
 be determined with reference to the ameliorative effects of mitigating measures;

(3) to reject the Supreme Court’s r
easoning in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) 

with regard to coverage under the third prong of the definition of disability
 and to reinstate the 

reasoning of the Supreme Court in
 School Board of Nassau County v. Arline, 480 U.S. 273 (1987) 

which set forth a broad view of the third prong of the definition of handicap under the Rehabilitation 

Act of 1973;

(4) to reject the standards enunciated by the Supreme Court in
 Toyota Motor Manufacturing, 

Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), that the terms “substantially” and “major” in the 

definition of disability
 under the ADA “need to be interpreted strictly to create a demanding standard 

for qualifying as disabled,” and that to be substantially limited in performing a major life
 activity 

under the ADA “an individual must have an impairment that prevents or severely restricts th
e 

individual fro
m doing activities that are of central importance to most people’s daily lives”;

(5) to convey congressional intent that the standard created by the Supreme Court in
 the case of 

Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) for “substantially 

limits”, and applied by lower courts in
 numerous decisions, has created an inappropriately high 

level of lim
itation necessary to obtain coverage under the ADA, to convey that it is

 the intent of 

Congress that the primary object of attention in cases brought under the ADA should be whether 

entities covered under the ADA have complied with their obligations, and to convey that the question 

of whether an individual’s im
pairment is a

 disability
 under the ADA should not demand extensive 

analysis; a
nd

(6) to express Congress’ expectation that the Equal Employment Opportunity Commission 

will re
vise that portion of its 

current regulations that defines the term “substantially limits” as 

“significantly restricted” to be consistent with this Act, including the amendments m
ade by this Act.

Sec. 12102. Definition of disability

As used in this chapter:
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(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

activities in order to be considered a disability.

(D) An impairment that is episodic or in remission is a disability if it would substantially limit a 
major life activity when active.

(E)

(i) The determination of whether an impairment substantially limits a major life activity shall be 
made without regard to the ameliorative effects of mitigating measures such as

(I) medication, medical supplies, equipment, or appliances, low-vision devices (which do not 
include ordinary eyeglasses or contact lenses), prosthetics including limbs and devices, hearing aids 
and cochlear implants or other implantable hearing devices, mobility devices, or oxygen therapy 
equipment and supplies;

(II) use of assistive technology;

(III) reasonable accommodations or auxiliary aids or services; or

(IV) learned behavioral or adaptive neurological modifications.

(ii) The ameliorative effects of the mitigating measures of ordinary eyeglasses or contact lenses shall 
be considered in determining whether an impairment substantially limits a major life activity.

(iii) As used in this subparagraph

(I) the term “ordinary eyeglasses or contact lenses” means lenses that are intended to fully correct 
visual acuity or eliminate refractive error; and

(II) the term “low-vision devices” means devices that magnify, enhance, or otherwise augment a 
visual image.

Sec. 12103. Additional definitions

As used in this chapter

(1) Auxiliary aids and services

The term “auxiliary aids and services” includes

(A) qualified interpreters or other effective methods of making aurally delivered materials available 
to individuals with hearing impairments;

(B) qualified readers, taped texts, or other effective methods of making visually delivered materials 
available to individuals with visual impairments;

(C) acquisition or modification of equipment or devices; and

(D) other similar services and actions.

(2) StateThe term “State” means each of the several States, the District of Columbia, the Commonwealth of 

Puerto Rico, Guam, American Samoa, the Virgin Islands of the United States, the Trust Territory of 

the Pacific Islands, and the Commonwealth of the Northern Mariana Islands.

SUBCHAPTER I - EMPLOYMENT

Sec. 12111. Definitions

As used in this subchapter:

(1) Commission
The term “Commission” means the Equal Employment Opportunity Commission established by 

section 2000e-4 of this title.

(2) Covered entity

The term “covered entity” means an employer, employment agency, labor organization, or joint 

labor-management committee.

(3) Direct threat
The term “direct threat” means a significant risk to the health or safety of others that cannot be 

eliminated by reasonable accommodation.

(4) Employee
The term “employee” means an individual employed by an employer. With respect to employment in 

a foreign country, such term includes an individual who is a citizen of the United States.

(5) Employer
(A) In general

The term “employer” means a person engaged in an industry affecting commerce who has 15 or more 

employees for each working day in each of 20 or more calendar weeks in the current or preceding 

calendar year, and any agent of such person, except that, for two years following the effective date 

of this subchapter, an employer means a person engaged in an industry affecting commerce who has 

25 or more employees for each working day in each of 20 or more calendar weeks in the current or 

preceding year, and any agent of such person.

(B) Exceptions
The term “employer” does not include
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That’s where the interactive process comes in. It’s an information-
gathering approach an employer must use to evaluate the 
employee’s request for accommodation. Employers are required 
to have this discussion, but often they don’t even know when the 
process should start — employees rarely use magic words like  

“I need an accommodation” or “Let’s start the interactive process.” 
And more importantly, they don’t have to; it’s the employer’s 
responsibility to know when to initiate the interactive process. 
According to the EEOC, that should happen whenever an employer:

	¡ Knows an employee has a disability.
	¡ Knows or has reason to know that an employee is experiencing 

workplace problems because of a disability. 
	¡ Knows or has reason to know that a disability is preventing an 

employee from requesting reasonable accommodation.

It’s understandable that employers are sometimes uncertain 
about the questions they’re allowed to ask. According to the 
EEOC, they can ask for information about an employee’s requested 
disability accommodation, the nature of the disability underlying 
the employee’s request and the employee’s thoughts on how the 
disability has caused the need for an accommodation. 

ADA AND THE WWW
While many of us can barely remember life before scrolling, the 
ADA actually predates the internet. Which means it doesn’t account 
for websites and the predominant role they play in our work and 
daily lives. 

Title III of the ADA prohibits discrimination on the basis of disability 
in “places of public accommodation,” and there is an ongoing 
debate as to whether a website counts as such a place. Title III 
also provides standards for businesses’ physical locations to 
accommodate people with disabilities, but there is no guidance  
for web-based or mobile applications. 

5



Recent lawsuits claim that private company websites do qualify,  
and that barriers like not having compatible screen-reading software 
deny the right of equal access. However, the courts disagree on 
whether websites should be considered public accommodations:  
The Courts of Appeals within the First, Second and Seventh Circuits 
have found that a website can be a place of public accommodation, 
while the Third, Sixth, Ninth and Eleventh Circuits have held that it 
must be a physical space. Uncertainty remains.

LEAVE AS AN ACCOMMODATION
Another challenge is leave as an accommodation. Title I of the ADA 
doesn’t mention leave specifically as an accommodation, but it does 
require reasonable accommodations; courts have unanimously 
recognized that some amount of leave may be a reasonable 
accommodation. This is the case even when the employer does not 
offer leave as a benefit, the employee isn’t eligible for leave under 
the employer’s policy, or the employee has exhausted the leave 
provided under other employer programs such as Family and Medical 
Leave Act (FMLA) benefits. 

In Severson v. Heartland Woodcraft, the court ruled on the topic 
of leave as an accommodation. Raymond Severson, a seven-year 
employee at Heartland Woodcraft, hurt his back before work in 
2013. He subsequently took medical leave; on his final day of FMLA, 
Severson had surgery and requested an additional two months of 
continued medical leave to recover. Heartland denied his request  
and terminated his employment, inviting him to reapply for his 
position when he was medically cleared to return to work. Severson 
sued, alleging his employer should have accommodated him with  
the additional leave. 
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(i) the United States, a corporation wholly owned by the government of the United States, or an 

Indian tribe; or(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation 

under section 501(c) of title 26.

(6) Illegal use of drugs

(A) In generalThe term “illegal use of drugs” means the use of drugs, the possession or distribution of which is 

unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the 

use of a drug taken under supervision by a licensed health care professional, or other uses authorized 

by the Controlled Substances Act or other provisions of Federal law.

(B) DrugsThe term “drug” means a controlled substance, as defined in schedules I through V of section 202 of 

the Controlled Substances Act [21 U.S.C. 812].

(7) Person, etc.The terms “person”, “labor organization”, “employment agency”, “commerce”, and “industry 

affecting commerce”, shall have the same meaning given such terms in section 2000e of this title.

(8) Qualified individual

The term “qualified individual “ means an individual who, with or without reasonable 

accommodation, can perform the essential functions of the employment position that such individual 

holds or desires. For the purposes of this subchapter, consideration shall be given to the employer’s 

judgment as to what functions of a job are essential, and if an employer has prepared a written 

description before advertising or interviewing applicants for the job, this description shall be 

considered evidence of the essential functions of the job.

(9) Reasonable accommodation

The term “reasonable accommodation” may include

(A) making existing facilities used by employees readily accessible to and usable by individuals with 

disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, 

acquisition or modification of equipment or devices, appropriate adjustment or modifications of 

examinations, training materials or policies, the provision of qualified readers or interpreters, and 

other similar accommodations for individuals with disabilities.
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(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

(i) the United States, a corporation wholly owned by the government of the United States, or an 

Indian tribe; or(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation 

under section 501(c) of title 26.

(6) Illegal use of drugs

(A) In generalThe term “illegal use of drugs” means the use of drugs, the possession or distribution of which is 

unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the 

use of a drug taken under supervision by a licensed health care professional, or other uses authorized 

by the Controlled Substances Act or other provisions of Federal law.

(B) DrugsThe term “drug” means a controlled substance, as defined in schedules I through V of section 202 of 

the Controlled Substances Act [21 U.S.C. 812].

(7) Person, etc.The terms “person”, “labor organization”, “employment agency”, “commerce”, and “industry 

affecting commerce”, shall have the same meaning given such terms in section 2000e of this title.

(8) Qualified individual

The term “qualified individual “ means an individual who, with or without reasonable 

accommodation, can perform the essential functions of the employment position that such individual 

holds or desires. For the purposes of this subchapter, consideration shall be given to the employer’s 

judgment as to what functions of a job are essential, and if an employer has prepared a written 

description before advertising or interviewing applicants for the job, this description shall be 

considered evidence of the essential functions of the job.

(9) Reasonable accommodation

The term “reasonable accommodation” may include

(A) making existing facilities used by employees readily accessible to and usable by individuals with 

disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, 

acquisition or modification of equipment or devices, appropriate adjustment or modifications of 

examinations, training materials or policies, the provision of qualified readers or interpreters, and 

other similar accommodations for individuals with disabilities.
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TITLE 42 - THE PUBLIC HEALTH AND WELFARE

CHAPTER 126 - EQUAL OPPORTUNITY FOR INDIVIDUALS WITH DISABILITIES

Sec. 12101. Findings and purpose

(a) Findings

The Congress finds that

(1) physical or mental disabilitie
s in no way diminish a person’s rig

ht to fully participate in all 

aspects of society, yet many people with physical or mental disabilitie
s have been precluded from 

doing so because of discrimination; others who have a record of a disability or are regarded as having 

a disability also have been subjected to discrimination;

(2) historically, society has tended to isolate and segregate individuals with disabilitie
s, and, despite 

some improvements, such forms of discrimination against individuals with disabilitie
s continue to be 

a serious and pervasive social problem;

(3) discrimination against individuals with disabilitie
s persists in such critical areas as employment, 

housing, public accommodations, education, transportation, communication, recreation, 

institutionalization, health services, voting, and access to public services;

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex, national 

origin, religion, or age, individuals who have experienced discrimination on the basis of disability 

have often had no legal recourse to redress such discrimination;

(5) individuals with disabilitie
s continually encounter various forms of discrimination, including 

outright intentional exclusion, the discriminatory effects of architectural, tra
nsportation, and 

communication barriers, overprotective rules and policies, failure to make modifications to existing 

facilitie
s and practices, exclusionary qualification standards and criteria, segregation, and relegation 

to lesser services, programs, activities, benefits, jobs, or other opportunities;

(6) census data, national polls, and other studies have documented that people with disabilitie
s, as a 

group, occupy an inferior status in our society, and are severely disadvantaged socially, vocationally, 

economically, and educationally;

(7) the Nation’s proper goals regarding individuals with disabilitie
s are to assure equality of 

opportunity, full participation, independent living, and economic self-sufficiency for such 

individuals; and

(8) the continuing existence of unfair and unnecessary discrimination and prejudice denies people 

with disabilitie
s the opportunity to compete on an equal basis and to pursue those opportunities 

for which our free society is ju
stifiably famous, and costs the United States billions of dollars in 

unnecessary expenses resulting from dependency and nonproductivity.

(b) Purpose

It is the purpose of this chapter

(1) to provide a clear and comprehensive national mandate for the elimination of discrimination 

against individuals with disabilities;

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against 

individuals with disabilities;

(3) to ensure that the Federal Government plays a central role in enforcing the standards established 

in this chapter on behalf of individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the power to enforce the fourteenth 

amendment and to regulate commerce, in order to address the major areas of discrimination faced 

day-to-day by people with disabilities.

Sec. 12101 note: Findings and Purposes of ADA Amendments Act of 2008, Pub. L. 110-325, § 2, 

Sept. 25, 2008, 122 Stat. 3553, provided that:

(a) FindingsCongress finds that-
(1) in enacting the Americans with Disabilities Act of 1990 (ADA), Congress intended that the Act 

“provide a clear and comprehensive national mandate for the elimination of discrimination against 

individuals with disabilities” and provide broad coverage;

(2) in enacting the ADA, Congress recognized that physical and mental disabilities in no way 

diminish a person’s right to fully participate in all aspects of society, but that people with physical or 

mental disabilities are frequently precluded from doing so because of prejudice, antiquated attitudes, 

or the failure to remove societal and institutional barriers;

(3) while Congress expected that the definition of disability under the ADA would be interpreted 

consistently with how courts had applied the definition of a handicapped individual under the 

Rehabilitation Act of 1973, that expectation has not been fulfilled;

(4) the holdings of the Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and its 

companion cases have narrowed the broad scope of protection intended to be afforded by the ADA, 

thus eliminating protection for many individuals whom Congress intended to protect;

(5) the holding of the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 

534 U.S. 184 (2002) further narrowed the broad scope of protection intended to be afforded by the 

ADA;
(6) as a result of these Supreme Court cases, lower courts have incorrectly found in individual cases 

that people with a range of substantially limiting impairments are not people with disabilities;

(7) in particular, the Supreme Court, in the case of Toyota Motor Manufacturing, Kentucky, Inc. v. 

Williams, 534 U.S. 184 (2002), interpreted the term “substantially limits” to require a greater degree 

of lim
itation than was intended by Congress; and

(8) Congress finds that the current Equal Employment Opportunity Commission ADA regulations 

defining the term “substantially limits” as “significantly restricted” are inconsistent with 

congressional intent, by expressing too high a standard.

(b) Purposes

The purposes of this Act are-

(1) to carry out the ADA’s objectives of providing “a clear and comprehensive national mandate for 

the elimination of discrimination” and “clear, strong, consistent, enforceable standards addressing 

discrimination” by reinstating a broad scope of protection to be available under the ADA;

(2) to reject the requirement enunciated by the Supreme Court in
 Sutton v. United Air Lines, Inc., 527 

U.S. 471 (1999) and its c
ompanion cases that whether an impairment substantially limits a major life

 

activity is to
 be determined with reference to the ameliorative effects of mitigating measures;

(3) to reject the Supreme Court’s r
easoning in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) 

with regard to coverage under the third prong of the definition of disability
 and to reinstate the 

reasoning of the Supreme Court in
 School Board of Nassau County v. Arline, 480 U.S. 273 (1987) 

which set forth a broad view of the third prong of the definition of handicap under the Rehabilitation 

Act of 1973;

(4) to reject the standards enunciated by the Supreme Court in
 Toyota Motor Manufacturing, 

Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), that the terms “substantially” and “major” in the 

definition of disability
 under the ADA “need to be interpreted strictly to create a demanding standard 

for qualifying as disabled,” and that to be substantially limited in performing a major life
 activity 

under the ADA “an individual must have an impairment that prevents or severely restricts th
e 

individual fro
m doing activities that are of central importance to most people’s daily lives”;

(5) to convey congressional intent that the standard created by the Supreme Court in
 the case of 

Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) for “substantially 

limits”, and applied by lower courts in
 numerous decisions, has created an inappropriately high 

level of lim
itation necessary to obtain coverage under the ADA, to convey that it is

 the intent of 

Congress that the primary object of attention in cases brought under the ADA should be whether 

entities covered under the ADA have complied with their obligations, and to convey that the question 

of whether an individual’s im
pairment is a

 disability
 under the ADA should not demand extensive 

analysis; a
nd

(6) to express Congress’ expectation that the Equal Employment Opportunity Commission 

will re
vise that portion of its 

current regulations that defines the term “substantially limits” as 

“significantly restricted” to be consistent with this Act, including the amendments m
ade by this Act.

Sec. 12102. Definition of disability

As used in this chapter:
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(A) In general

The term “undue hardship” means an action requiring significant difficulty or expense, when 

considered in light of the factors set forth in subparagraph (B).

(B) Factors to be considered

In determining whether an accommodation would impose an undue hardship on a covered entity, 

factors to be considered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in the provision of the 

reasonable accommodation; the number of persons employed at such facility; the effect on expenses 

and resources, or the impact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of the business of a covered 

entity with respect to the number of its employees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including the composition, structure, 

and functions of the workforce of such entity; the geographic separateness, administrative, or fiscal 

relationship of the facility or facilities in question to the covered entity.

Sec. 12112. Discrimination

(a) General rule

No covered entity shall discriminate against a qualified individual on the basis of disability in 

regard to job application procedures, the hiring, advancement, or discharge of employees, employee 

compensation, job training, and other terms, conditions, and privileges of employment.

(b) Construction

As used in subsection (a) of this section, the term “discriminate against a qualified individual on the 

basis of disability” includes

(1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects 

the opportunities or status of such applicant or employee because of the disability of such applicant 

or employee;

(2) participating in a contractual or other arrangement or relationship that has the effect of subjecting 

a covered entity’s qualified applicant or employee with a disability to the discrimination prohibited 

by this subchapter (such relationship includes a relationship with an employment or referral agency, 

labor union, an organization providing fringe benefits to an employee of the covered entity, or an 

organization providing training and apprenticeship programs);

(3) utilizing standards, criteria, or methods of administration

activities in
 order to be considered a disability

.

(D) An impairm
ent that is 

episodic or in remissio
n is a

 disability
 if it

 would substantially lim
it a 

major lif
e activity when active.

(E)

(i) T
he determination of whether an impairm

ent su
bstantially lim

its a
 major lif

e activity shall be 

made without regard to the ameliorative effects o
f mitigating measures su

ch as

(I) m
edication, medical su

pplies, equipment, or appliances, lo
w-visio

n devices (w
hich do not 

include ordinary eyeglasses or contact lenses), p
rosthetics in

cluding lim
bs and devices, h

earing aids 

and cochlear im
plants o

r other im
plantable hearing devices, m

obility
 devices, o

r oxygen therapy 

equipment and supplies;

(II)
 use of assis

tive technology;

(III
) reasonable accommodations or auxiliary aids or se

rvices; o
r

(IV
) learned behavioral or adaptive neurological modifications.

(ii) 
The ameliorative effects o

f the mitigating measures of ordinary eyeglasses or contact lenses sh
all 

be considered in determining whether an impairm
ent su

bstantially lim
its a

 major lif
e activity.

(iii)
 As used in this su

bparagraph

(I) t
he term “ordinary eyeglasses or contact lenses” means lenses th

at are intended to fully correct 

visual acuity or elim
inate refractive error; and

(II)
 the term “low-visio

n devices” means devices th
at magnify, enhance, or otherwise augment a 

visual im
age.

Sec. 12103. Additional definitions

As used in this chapter

(1) Auxiliary aids and services

The term “auxiliary aids and services” includes

(A) qualified interpreters o
r other effective methods of making aurally delivered materials available 

to individuals w
ith hearing impairm

ents;

(B) qualified readers, t
aped texts, o

r other effective methods of making visually delivered materials 

available to individuals w
ith visual im

pairm
ents;

(C) acquisiti
on or modification of equipment or devices; and

(D) other similar services and actions.

(2) StateThe term “State” means each of the several States, the District of Columbia, the Commonwealth of 

Puerto Rico, Guam, American Samoa, the Virgin Islands of the United States, the Trust Territory of 

the Pacific Islands, and the Commonwealth of the Northern Mariana Islands.

SUBCHAPTER I - EMPLOYMENT

Sec. 12111. Definitions

As used in this subchapter:

(1) Commission
The term “Commission” means the Equal Employment Opportunity Commission established by 

section 2000e-4 of this title.

(2) Covered entity

The term “covered entity” means an employer, employment agency, labor organization, or joint 

labor-management committee.

(3) Direct threat
The term “direct threat” means a significant risk to the health or safety of others that cannot be 

eliminated by reasonable accommodation.

(4) Employee
The term “employee” means an individual employed by an employer. With respect to employment in 

a foreign country, such term includes an individual who is a citizen of the United States.

(5) Employer
(A) In general

The term “employer” means a person engaged in an industry affecting commerce who has 15 or more 

employees for each working day in each of 20 or more calendar weeks in the current or preceding 

calendar year, and any agent of such person, except that, for two years following the effective date 

of this subchapter, an employer means a person engaged in an industry affecting commerce who has 

25 or more employees for each working day in each of 20 or more calendar weeks in the current or 

preceding year, and any agent of such person.

(B) Exceptions
The term “employer” does not include

Knows or has reason to know 
that a disability is preventing 

an employee from requesting 
reasonable accommodation.

Knows or has reason to know that an 
employee is experiencing workplace 

problems because of a disability.

Knows an employee 
has a disability.

The interactive process should 
begin whenever an employer: 



(i) the United States, a corporation wholly owned by the government of the United States, or an 

Indian tribe; or(ii) a bona fide private membership club (other than a labor organization) that is exempt from taxation 

under section 501(c) of title 26.

(6) Illegal use of drugs

(A) In generalThe term “illegal use of drugs” means the use of drugs, the possession or distribution of which is 

unlawful under the Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the 

use of a drug taken under supervision by a licensed health care professional, or other uses authorized 

by the Controlled Substances Act or other provisions of Federal law.

(B) DrugsThe term “drug” means a controlled substance, as defined in schedules I through V of section 202 of 

the Controlled Substances Act [21 U.S.C. 812].

(7) Person, etc.The terms “person”, “labor organization”, “employment agency”, “commerce”, and “industry 

affecting commerce”, shall have the same meaning given such terms in section 2000e of this title.

(8) Qualified individual

The term “qualified individual “ means an individual who, with or without reasonable 

accommodation, can perform the essential functions of the employment position that such individual 

holds or desires. For the purposes of this subchapter, consideration shall be given to the employer’s 

judgment as to what functions of a job are essential, and if an employer has prepared a written 

description before advertising or interviewing applicants for the job, this description shall be 

considered evidence of the essential functions of the job.

(9) Reasonable accommodation

The term “reasonable accommodation” may include

(A) making existing facilities used by employees readily accessible to and usable by individuals with 

disabilities; and
(B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, 

acquisition or modification of equipment or devices, appropriate adjustment or modifications of 

examinations, training materials or policies, the provision of qualified readers or interpreters, and 

other similar accommodations for individuals with disabilities.

(10) Undue hardship
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(A) th
at have the effect of discrim

ination on the basis o
f disability

;

(B) th
at perpetuates th

e discrim
ination of others w

ho are subject to common administr
ative control;

(4) excluding or otherwise denying equal jobs or benefits to
 a qualified individual because of th

e 

known disability
 of an individual with whom the qualified individual is 

known to have a relationship 

or association;

(5)

(A) not making reasonable accommodations to
 the known physical or mental lim

itations of an 

otherwise qualified individual with a disability
 who is a

n applicant or employee, unless s
uch covered 

entity
 can demonstra

te that the accommodation would impose an undue hardship on the operation of 

the business o
f su

ch covered entity
; or

(B) denying employment opportunities to
 a job applicant or employee who is a

n otherwise qualified 

individual with a disability
, if s

uch denial is 
based on the need of su

ch covered entity
 to make 

reasonable accommodation to the physical or mental im
pairm

ents o
f th

e employee or applicant;

(6) using qualification sta
ndards, employment tests o

r other se
lection crite

ria that sc
reen out or tend 

to screen out an individual with a disability
 or a class o

f in
dividuals w

ith disabiliti
es unless th

e 

standard, test o
r other se

lection crite
ria, as used by the covered entity

, is 
shown to be job-related for 

the positio
n in questio

n and is c
onsist

ent with business n
ecessit

y; and

(7) fa
ilin

g to select and administe
r tests c

oncerning employment in the most effective manner to 

ensure that, w
hen such test is

 administe
red to a job applicant or employee who has a disability

 that 

impairs s
ensory, manual, or sp

eaking skills,
 such test re

sults a
ccurately reflect the skills,

 aptitu
de, or 

whatever other fa
ctor of su

ch applicant or employee that su
ch test p

urports t
o measure, rather th

an 

reflecting the impaired sensory, manual, or sp
eaking skills 

of su
ch employee or applicant (except 

where such skills 
are the factors th

at the test p
urports t

o measure).

(c) C
overed entitie

s in
 foreign countrie

s

(1) In
 general

It sh
all not be unlawful under th

is se
ction for a covered entity

 to take any action that constitu
te 

discrim
ination under th

is se
ction with respect to an employee in a workplace in a foreign country if 

compliance with this se
ction would cause such covered entity

 to violate the law of th
e foreign country 

in which such workplace is l
ocated.

(2) Control of corporation

(A) Presumption

If a
n employer controls a corporation whose place of in

corporation is a
 foreign country, any practice 

that constitu
tes discrim

ination under th
is se

ction and is e
ngaged in by such corporation shall be 

presumed to be engaged in by such employer.

of lim
itation than was intended by Congress; and

(8) Congress finds that the current Equal Employment Opportunity Commission ADA regulations 

defining the term “substantially limits” as “significantly restricted” are inconsistent with 

congressional intent, by expressing too high a standard.

(b) Purposes

The purposes of this Act are-

(1) to carry out the ADA’s objectives of providing “a clear and comprehensive national mandate for 

the elimination of discrimination” and “clear, strong, consistent, enforceable standards addressing 

discrimination” by reinstating a broad scope of protection to be available under the ADA;

(2) to reject the requirement enunciated by the Supreme Court in
 Sutton v. United Air Lines, Inc., 527 

U.S. 471 (1999) and its c
ompanion cases that whether an impairment substantially limits a major life

 

activity is to
 be determined with reference to the ameliorative effects of mitigating measures;

(3) to reject the Supreme Court’s r
easoning in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) 

with regard to coverage under the third prong of the definition of disability
 and to reinstate the 

reasoning of the Supreme Court in
 School Board of Nassau County v. Arline, 480 U.S. 273 (1987) 

which set forth a broad view of the third prong of the definition of handicap under the Rehabilitation 

Act of 1973;

(4) to reject the standards enunciated by the Supreme Court in
 Toyota Motor Manufacturing, 

Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), that the terms “substantially” and “major” in the 

definition of disability
 under the ADA “need to be interpreted strictly to create a demanding standard 

for qualifying as disabled,” and that to be substantially limited in performing a major life
 activity 

under the ADA “an individual must have an impairment that prevents or severely restricts th
e 

individual fro
m doing activities that are of central importance to most people’s daily lives”;

(5) to convey congressional intent that the standard created by the Supreme Court in
 the case of 

Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) for “substantially 

limits”, and applied by lower courts in
 numerous decisions, has created an inappropriately high 

level of lim
itation necessary to obtain coverage under the ADA, to convey that it is

 the intent of 

Congress that the primary object of attention in cases brought under the ADA should be whether 

entities covered under the ADA have complied with their obligations, and to convey that the question 

of whether an individual’s im
pairment is a

 disability
 under the ADA should not demand extensive 

analysis; a
nd

(6) to express Congress’ expectation that the Equal Employment Opportunity Commission 

will re
vise that portion of its 

current regulations that defines the term “substantially limits” as 

“significantly restricted” to be consistent with this Act, including the amendments m
ade by this Act.

Sec. 12102. Definition of disability

As used in this chapter:

activities in
 order to be considered a disability

.

(D) An impairm
ent that is 

episodic or in remissio
n is a

 disability
 if it

 would substantially lim
it a 

major lif
e activity when active.

(E)

(i) T
he determination of whether an impairm

ent su
bstantially lim

its a
 major lif

e activity shall be 

made without regard to the ameliorative effects o
f mitigating measures su

ch as

(I) m
edication, medical su

pplies, equipment, or appliances, lo
w-visio

n devices (w
hich do not 

include ordinary eyeglasses or contact lenses), p
rosthetics in

cluding lim
bs and devices, h

earing aids 

and cochlear im
plants o

r other im
plantable hearing devices, m

obility
 devices, o

r oxygen therapy 

equipment and supplies;

(II)
 use of assis

tive technology;

(III
) reasonable accommodations or auxiliary aids or se

rvices; o
r

(IV
) learned behavioral or adaptive neurological modifications.

(ii) 
The ameliorative effects o

f the mitigating measures of ordinary eyeglasses or contact lenses sh
all 

be considered in determining whether an impairm
ent su

bstantially lim
its a

 major lif
e activity.

(iii)
 As used in this su

bparagraph

(I) t
he term “ordinary eyeglasses or contact lenses” means lenses th

at are intended to fully correct 

visual acuity or elim
inate refractive error; and

(II)
 the term “low-visio

n devices” means devices th
at magnify, enhance, or otherwise augment a 

visual im
age.

Sec. 12103. Additional definitions

As used in this chapter

(1) Auxiliary aids and services

The term “auxiliary aids and services” includes

(A) qualified interpreters o
r other effective methods of making aurally delivered materials available 

to individuals w
ith hearing impairm

ents;

(B) qualified readers, t
aped texts, o

r other effective methods of making visually delivered materials 

available to individuals w
ith visual im

pairm
ents;

(C) acquisiti
on or modification of equipment or devices; and

The Seventh Circuit held that a leave of absence spanning multiple 
months under the ADA is unreasonable. The whole idea behind 
giving an accommodation is to allow an employee to be able to 
perform the essential functions of employment, and a multi-month 
leave of absence doesn’t do that. 

Severson was a particularly important case because it ruled that, 
under ADA, an employer is not required to create new position 
or transfer the employee to light duty when he would have been 
unable to perform the essential functions of that job.

WHAT’S NEXT? 
Employers are becoming more cognizant that they have to be 
versed on ADA rules and prepared for the interactive process. 
Some have turned it over to outside partners. Often, though, that 
conversation falls to a human resources department, a front-line 
manager or to someone untrained or uneducated in the complexity 
of employment law. For many organizations, particularly those with 
500 or fewer employees, ADA is not top of mind. They may not 
even realize the impact it can have on their business. So what do 
organizations who meet the threshold for ADA requirements need 
to know and remember going forward? 
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KEY TAKEAWAYS FOR EMPLOYERS 
Understanding how the ADA applies to your organization and 
seeking guidance from outside counsel or qualified administrators 
can provide valuable insight. Below are some important helpful tips 
for employers to remember as they strive to remain compliant.

	n ADA is an anti-discrimination statute, not a leave- 
entitlement statute.  

	¡ Just because you grant intermittent leave doesn’t mean 
employees can come and go as they please — make sure your 
policy is clear and well communicated. 

	n Create clarity wherever you can. 
	¡ Include language in your policies that employees may be 
eligible for additional leave as an accommodation under 
the ADA, if reasonable. Ensure your accommodation review 
programs consider each request for a leave of absence, along 
with any other requested accommodations, on a case-by- 
case basis. 

	n Maintain a consistent standard.
	¡ Despite accommodations being evaluated on a case-by-case 
basis, consistency is still an important thing to remember  
from a compliance standpoint. If an accommodation can be 
applied in one instance, it should not be denied in another, 
similar instance. 

	n Arm your front line. 
	¡ Do they understand they can’t just cut the cord at 12 weeks 
plus a day? Training is essential. Managers and human 
resources teams need to understand the ADA process,  
which should begin at any point during leave when it becomes 
evident the employee won’t be able to return at the end  
of FMLA. 

	n Have the discussion — and document it.
	¡The number one mistake employers make is not following 
the interactive process. The second? Not countering with an 
offer of what can be accommodated. Employers that work in 
good faith to accommodate employees — and document the 
process, keeping track of their efforts to support employees’ 
needs — are less likely to run the risk of legal exposure. 

RESOU RC ES 

DMEC Tools & Tactics Webinar: “Intermittent 
Leave and the ADA: What’s Reasonable?”
https://event.on24.com/wcc/r/2122032/
D3DAB22332FDD864FCDD8646A4825225

Sedgwick connection blog: “Bazinga! 
Theoretical Big Bang scenarios put the 
spotlight on intermittent ADA”
https://www.sedgwick.com/blog/2019/05/16/
bazinga-theoretical-big-bang-scenarios-put-
the-spotlight-on-intermittent-ada

Common misconceptions in integrated 
disability and absence management.
Bryon Bass, SVP, Workforce Absence.  
Edge 10.
https://edge.sedgwick.com/issue_010/
common-misconceptions-in-integrated-
disability-and-absence-management/
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ADA vs FMLA: back to basics
Many organizations don’t understand the differences in disability and family 
medical leave. They are not the same; rather, they go hand-in-hand.

Let’s consider the following scenario. Following an injury, I’ve taken my 12 allotted 
weeks of FMLA. I am not yet medically cleared to return to work full-time; I’m 
requesting to return to my position, but with reduced hours. My employer must 
now engage in an ADA analysis to determine whether granting my accommodation 
will result in an undue hardship to the business. 

Here’s where the ADA is gray: that accommodation may be easy to grant for a 
couple of weeks, but what if it’s for multiple months or longer? What if the request 
is for intermittent leave, not specifically discussed in the ADA? Employers end up 
doing the same analysis: can we allow an employee to take off two days a month to 
seek treatment for anxiety? Or two days a week to receive chemotherapy? It needs 
to become an interactive discussion. The employer must look at what the doctor 
is prescribing and work together with the provider and their employee to find the 
most appropriate solution to meet their needs, as well as the requirements of their 
position. A conversation should take place: “We can’t do that, but we can do this…” 
A third-party administrator may come in to gather all the related and required 
information and medical documentation, but ultimately it’s on the employer to 
decide if they can grant the accommodation. 

FMLA ELIGIBILITY REQUIREMENTS  
ARE CLEARLY DEFINED: 

	¡ Employees must have been employed with 
the company for 12 months.

	¡ Employees must have worked at least 1,250 
hours during the 12 months prior to the 
start of FMLA leave.

	¡ Employees may take FMLA leave for 
themselves or a family member. 

	¡ Employees may take up to 12 weeks of 
leave (and up to 26 weeks for relatives who 
are service members and require care).

	¡ FMLA allows for intermittent time off, if a 
doctor determines it’s necessary (e.g., for 
chronic illness like migraines or asthma). 

	¡ The employer must employ 50 or more 
employees within a 75-mile radius of  
the worksite.

ADA ELIGIBILITY REQUIREMENTS  
ARE LESS CLEAR:

	¡ Employees are eligible for ADA on their  
first day of employment. 

	¡ Employees may only use ADA leave for 
themselves, not for relatives. 

	¡ The employer must only employ 15 
employees for the ADA to apply.

	¡ ADA leave does not have a predetermined 
timeline. Instead, an employer must do 
a hardship analysis: Can we reasonably 
accommodate the request? What’s the 
totality of circumstances? 
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